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Th MAILING DATE of this c mmunication appears nthec ver sheet with the correspondence address 



Peri d for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )^ Responsive to communication(s) filed on 12 January 2004 . 
2a)D This action is FINAL. 2b)[3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disp sition of Claims 

4) ^ Claim(s) 1-45 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 03 Claim(s) 1-45 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Pri rity under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Election/Restrictions 

1 . After very careful consideration of Applicant's remarks filed on January 1 2, 2004, and 
December 1, 2003, concerning the Requirement of Election of Species, the newly assigned 
Examiner withdraws the Requirement of Election of Species mailed to Applicant on November 
17, 2003, and December 24, 2003. 

Claim Objections 

2. Claims 1-45 are objected to because of the following informalities: In each of the claims, 
the subparagraphs are designated "a.", "b.", etc. Claims cannot have periods in the middle of the 
claims (see MPEP 608.01(m)). It is suggested that Applicant rewrite the claims using 
expressions such as "a)" and "b)" to designate the subparagraphs, thus avoiding periods for the 
subparagraphs.. Appropriate correction is required. 

Claim Rejections - 35 USC§ 112 

3. Claims 1-36 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. In claim 1, lines 4, 9, and 12, each recite a detector. And claim 1, lines 5, 9 and 
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13, each recite "said" detector. First, the expression "said detector" on lines 9 and 13 of claim 1 
is ambiguous, since it is not clear which detector "said detector" refers to. Secondly, claim 1 
does not correlate the detectors on lines 4, 9, and 12. Are they the same detector, or are they 
different detectors. The detectors must be designated in such a manner that "said detector" is not 

ambiguous. Maybe Applicant could recite something like "said detector", where some 

expression in the blank more clearly designates which detector Applicant is referring to. In 
addition in claim 1, lines 5, 9, and 13, "to the end" is indefinite. Maybe Applicant could use 
some expression like "which causes said detector to produce a representative intensity signal". 
Many of the rest of the claims also contain this indefinite expression "to the end". In claim 1, 
line 17, the term "data set" is indefinite. The term "data set" has not been defined. What 
constitutes a data set? In addition, on lines 1 and 2 of claims 39 and 40 (which depend from 
claim 1), there is no proper antecedent basis for "the precision of acquired spectrophotometer 
intensity ratio data", since claim 1 did not recite any "spectrophotometer". In claim 2, line 32, 
"to the end that intensity ration data is acquired" is indefinite. It is not clear what this means or 
which intensity ratio it is referring to. In claim 2, line 33, "said method then optionally further 
involving performing steps fl, £2, and f3" is indefinite, since "optionally" is indefinite. It is not 
clear whether the steps are performed or not. The term "optionally" is also used in an indefinite 
manner in claim 3, 6, 21, 24, 27, 30, 33, and 36. In addition, in claim 41 (which depend from 
claim 2), on lines 1 and 2, there is no proper antecedent basis for "the precision of acquired 
spectrophotometer intensity ratio data", since claim 2 did not recite any "spectrophotometer". In 
claim 9, line 19, "with an acceptable set of intensity data secured" is indefinite. First, what is an 
"acceptable set of intensity data"? Secondly, what does "secured" mean? Similarly, in claim 12, 
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lines 21 and 22, "with an acceptable set of intensity date simultaneously secured" is indefinite for 
the same reasons. In claims 3, lines 27 and 42, claim 6, line 21, claim 15, line 23, and claim 18, 
line 27, it is not clear what 'Svhereat" means. Does it mean "wherein"? 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 27-29 are rejected under 35 U.S.C. 103(a) as being unpatentable over George (U. 
S. Patent No. 3,986,776) in view of Buermann et al. (U. S. Patent No. 5,991,022). George 
discloses in figure 1 and column 3, lines 62-67, and columns 4-6, a spectrophotometer 20 and a 
monochrometer 22 which has a light source (a spectroscopic source of a beam of electromagnetic 
radiation). The sample beam (electromagnetic radiation) path 26 would impinge on the surface 
of a sample system and then would enter detector 28. The monochrometer would pass a selected 
wavelength (see column 5, lines 62-67, and column 6, lines 1-2). The reference path beam 24 
falling upon the detector 28 would form the baseline reference intensity data. The sample path 
beam 26 falling on the detector 28 would form the sample system investigation intensity data. A 
ratio is then formed with the baseline reference intensity data and the sample system 
investigation intensity data (see Applicant's summary of the patent to George on page 5 of the 
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specification of the instant application, and also see column 5, lines 8-11, which discloses ratio 
electronics 42). Thus, George discloses the invention except for disclosing having the 
electromagnetic radiation impinge upon a reference surface of a system at an oblique angle. 
Buermann et al. discloses in figures 2a and 3a and column 4, lines 56-67, and column 5, lines 1- 
60, a spectrophotometer system including a source (electromagnetic radiation) 10, a sample 16, a 
means 14 for supporting a sample, and a detector in element 26. The beam of electromagnetic 
radiation impinges upon the sample 16 at an oblique angle and is reflected to the detector 26 
which detects the intensity of radiation (see column 5, lines 39-46). It would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to provide George 
with a means to support the sample system at an oblique angle relative to the electromagnetic 
radiation in view of Buermann et al. for the purpose of producing more accurate measurements 
and thus more accurate results. With respect to claim 29, column 4, line 5 1, of George discloses 
transmitting electromagnetic radiation through the sample (materials to be analyzed). 

6. Claims 27-29 are rejected under 35 U.S.C. 103(a) as being unpatentable over Buermann 
et al. (U. S. Patent No. 5,991,022) in view of George (U. S. Patent No. 3,986). Buermann et al. 
discloses in figures 2a and 3a and column 4, lines 56-67, and column 5, lines 1-60, a 
spectrophotometer system including a source 10, a sample 16, a means for supporting a sample 
14, and a detector in element 26. Column 5, lines 39-48, discloses that element 26 records the 
intensity of light. Thus, Buermann et al. discloses the invention except for having a 
monochrometer and forming a ratio of a sample system investigation intensity data with a 
baseline reference intensity data. George discloses in figure 1 and columns 4, 5, and 6, the use 
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of a monochrometer 22 and the forming of a ratio between a reference signal (base line signal) 
and a sample signal (see Applicant's summary of the patent to George on page 5 of the 
specification of the instant application). It would have been obvious at the time the invention 
was made to a person having ordinary skill in the art to provide Buermann et al. with a 
monochrometer and to form a baseline reference intensity data and a sample system investigation 
intensity data and to form a ratio with the reference intensity data and sample system 
investigation intensity data in view of George for the purpose of producing more accurate 
measurements and thus more accurate results. With respect to claim 29 5 column 4, line 51, of 
George discloses transmitting electromagnetic radiation through the sample (materials to be 
analyzed). 

Allowable Subject Matter 

7. Claims 1-27 and 30-45 would be allowable if rewritten or amended to overcome the 
rejection(s) under 35 U.S.C. 1 12, second paragraph, and also the objections, set forth in this 
Office action. 

Conclusion 



8. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. The patents on Applicant's PTO 1449 are cited for the same reasons Applicant cited 
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them in his INFORMATION DISCLOSURE STATEMENT. The patent to Ichikawa et al. are 
cited to show ratio calculator RC. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alan A. Mathews whose telephone number is (571) 272-2123. 
The examiner can normally be reached on Monday through Friday from 8:00 AM to 4:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Russ Adams can be reached on (571) 272-21 12. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Alan A. Mathews 
Primary Examiner 
Art Unit 2851 



AAM 



